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AGE OF CRIMINAL LIABILITY
S79 

CHILD BELOW 
THE AGE OF 12

CHILD BETWEEN 12 
YEARS TO 14 YEARS

CHILD BETWEEN
 14 - 18 YEARS

  
 

NO PROSECUTION

SOCIAL WORKER 
S 89(1)(a)(b)(c)(d)

ESTABLISH WHETHER 
CHILD APPRECIATES THE
DIFFERENCE BETWEEN
 RIGHT AND WRONG &

 HAS THE ABILITY TO ACT 
WITH THAT APPRECIATION

INQUIRY MAGISTRATE

NO REPORT ON 
CRIMINAL LIABILITY

SOCIAL WORKER TO  
PREPARE A REPORT 

ON OUTCOME OF
ASSESSMENT AND 
DECISION MADE 

S 89(4)

²REPORT FROM AN EXPERT IN 
CHILD DEVELOPMENT OR 
CHILD PSYCHOLOGY.

²TO SUBMIT REPORT IN 
PERSON. 
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PURPOSE OF AGE ASSESSMENT
S 80 

³ ESTABLISH PROBABLE AGE.

³ ESTABLISHMENT OF DIVERSION PROSPECTS BY SOCIAL 

WORKER.

³ ESTABLISHMENT OF PROSPECTS OF DIVERSION BY 

PROSECUTOR OR INQUIRY MAGISTRATE. 

³PROVIDE INFORMATION TO PROSECUTOR/INQUIRY MAGISTRATE 

TO SUPPORT RECOMMENDATIONS FOR RELEASE OF A CHILD TO 

A PLACE OF SAFETY, CARE OF GUARDIAN/PARENT.

³ IN THE CASE OF CHILDREN BELOW 12 YEARS, TO ESTABLISH 

WHAT MEASURES IF ANY NEED TO BE TAKEN. 

AGE ASSESSMENT
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6

s uncer i re takr ino  aw bl oai uc t o as g f eI  

INQUIRY MAGISTRATE
(AGE DETERMINATION)

S 84

If police officer has already taken
 the child to medical officer the 
child should be referred to the 

Inquiry Magistrate. S 82(7)

POLICE OFFICER
(If uncertain about age 
of the child) S 81(1) 

SOCIAL WORKER
(age assessment )

S 82

MEDICAL OFFICER
(Age estimation)

S 83

If available If social worker 
is unavailable

Police to receive the 
medical report and 

submit to Prosecutor
within 48 hours

REGISTRAR GENERAL 
TO ISSUE RELEVANT 

IDENTIFICATION 
DOCUMENTS

S 84(5)

CLOSE INQUIRY & 
TRANSFER MATTER TO 
COURT OTHER THAN 
CHILDREN’S COURT

S 84(4)

If person is child Person over 18 years



ARREST

POLICE 
OFFICER

S 92

PRIVATE 
PERSON

S 95

SUBMISSION 
TO CUSTODY

S 92(1)

WITHOUT 
WARRANT

S 93

WITH 
WARRANT 

S 96

POLICE 
STATION

POLICE/CHIEF/
SOCIAL WORKER

S 95(4)

ASSESSMENT

ALTERNATIVES
S 94

Within 72 
Hours 

S 98(2)

Police officer to inform parent /guardian ²
of arrest  S 99(1) 
Police officer to inform social worker ²
within 12 hours of arrest.  S 98(1)
Social worker to conduct an assessment²
within 48 hours S 97 (1)(a) 

As soon as 
possible

Detention 
S97(1)
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SOCIAL ASSESSMENT 
BY SOCIAL WORKERS  S 87

WHO CAN BE ASSESSED

ALL CHILDREN

ARRESTED &
DETAINED IN 

POLICE CUSTODY
 WITHIN 48 HOURS 

S 87(1)(a)

ARRESTED & 
RELEASED
WITHIN 48 

HOURS
S 87(1)(b)

ALTERNATIVE 
METHOD 

USED WITHIN
72 HOURS 
S 87(1)(c)

POWERS OF SOCIAL 
WORKER S 88

Powers of Social Worker S 88

v Issue a notice to arresting officer or any other police officer to 

bring child for assessment.

v Bring documentation relevant to prove of child’s age.

v Notify parent to appear at an assessment.

 

Duties of Social Worker 

Shall explain in language that the child understands:

v Purpose of assessment and rights of child as per S 87(3) which 

includes the right to have a parent/guardian/legal representative 

present during an identification parade, admission, pointing out 

or recording of a confession.

v Interview child, parent and guardian.

v Source information from relevant people.
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  MAKE RECOMMENDATIONS:

v PROSPECTS OF DIVERSION

v POSSIBLE RELEASE OF CHILD TO 
PARENT/GUARDIAN

v PLACEMENT IF POSSIBLE TO A PLACE OF 
SAFETY AND
GIVE REASONS

v MATTER TRANSFERRED TO CHILDREN’S 
COURT

v TEMPORARY PLACEMENT OF THE CHILD 
PENDING OPENING OF INQUIRY

PURPOSE OF ASSESSMENT

REPORT SHALL BE 
SUBMITTED TO PROSECUTOR

FOR OPENING OF 
PRELIMINARY ENQUIRY 

S 87(10)

S 87(10)  “The report mentioned in subsection (7) shall be 
submitted to the prosecutor for the opening of the preliminary 

inquiry.”
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OFFENCES NOT LISTED
 IN SCHEDULE S 91

OFFENCES LISTED IN 
SCHEDULE S 90

CHILDREN ABOVE 
THE MINIMUM AGE OF 

PROSECUTION 
(OFFENCE LISTED IN THE 

SCHEDULE) S 90

CHILDREN ABOVE 
THE MINIMUM AGE 
OF PROSECUTION 

(OFFENCE NOT LISTED IN 
THE SCHEDULE)

PROVIDE SENIOR 
PROSECUTOR WITH
 A WRITTEN 
ASSESSMENT REPORT

48 Hours for a child in custody 
72 hours where alternatives to

 arrest used

48 Hours for a child 
in custody 72 

hours where alternatives 

OFFENCES LISTED/NOT LISTED IN THE SCHEDULE

RECOMMENDATIONS  S 87(7)
²DIVERSION
²RELEASE TO 

PARENT/GUARDIAN
²PLACEMENT

ASSESSMENT IN TERMS OF
 S 80(1)(a)(c)(d)(e)
²AGE ASSESSMENT REPORT
²ASSESSMENT REPORT

S 91(1)

RECOMMENDATIONS S91(3)
²DIVERSION 
²NO FURTHER ACTION
²TRANSFER MATTER TO 

CHILDREN COURT
²  MATTER NOT DIVERTED - 

REFER TO PROSECUTOR
²RELEASE TO 

PARENT/GUARDIAN
²PLACEMENT
²  DETENTION IN SECURE 

CARE FACILITY OR 
CORRECTIONAL FACILITY
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SUBMIT ASSESSMENT 
REPORT TO 

PROSECUTOR
S 91 (1)

PRELIMINARY 
INQUIRY



SCHEDULE

( under sections 2, 90, 91 134, 148, 150, 159 and 239)

Assault where grievous bodily harm has not been inflicted.

Assault, including assault involving the infliction of grievous bodily 
harm.

Malicious injury to property where the damage does not exceed 
E1000.00

Any offence under any law relating to the illicit possession of 
dependence producing drugs where the quantity involved does not 
exceed 25 grams.

Theft, where the value of the property involved does not exceed 
E1000.00

Any statutory offence where the maximum penalty determined by 
that statute is a fine of less than E300.00 or three months 
imprisonment.

Conspiracy, incitement or attempt to commit any offence referred to 
in this schedule.  
Public violence.

Culpable homicide.

Arson.

House breaking, whether under common law or a statutory 
provision, with intent to commit an offence, if the amount involved in 
the offence does not exceed E20,000

Robbery, other than robbery with aggravating circumstances, if the 
amount involved in the offence does not exceed E20,000

Theft where the amount involved does not exceed E20,000

Any other offence under any law relating to the illicit possession of 
dependence producing drugs.

Forgery, uttering or fraud, where the amount concerned does not 
exceed E20,000
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PRELIMINARY INQUIRY

ARREST

WITH WARRANT OF 
ARREST ISSUED BY INQUIRY
 MAGISTRATE S 96/S 107(1)

ALTERNATIVE TO 
ARREST EMPLOYED

S 98/S 107(1)

INQUIRY MAGISTRATE
(For Preliminary Inquiry)

S 107

DIVERSION

REFER CHILD TO SOCIAL
WORKER FOR ASSESSMENT 

TO BE EFFECTED 
S 109(2) 

FURTHER DETENTION 
FOR 48 HOURS

S114(4)

REMAND INQUIRY FOR 48 
HOURS:
vAttendance of a necessary 

person
vObtaining information that is 

necessary for the finalisation of 
the inquiry.

vEstablishing the attitude of the 
victim to diversion S 114(1)(c).

vDevelopment of diversion 
option

vFind alternatives to pre-trial 
residential detention S 114(1)

NB: Child in detention to appear 
before Inquiry magistrate within 
48 hours 

Procedure on 
next page

Within 
48 Hours 

Within 
72 Hours 
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Remand for noting of confession,
admission, pointing out or an 

identification parade (Inquiry Magistrate 
to inform child of the right to have 

parent/guardian/legal present) S114

Child in detention to appear before
inquiry magistrate within 48 hours 

S 103(5)

One further period of detention 
maximum 48 hours S 103(6)

Police officer who detains child 
more 96 hours commits an offence 

S 103(7)

Same/similar
 provisions



DIVERSION 
S 110,117,126,127,128

CHILD OFFENDER

PROSECUTOR GOES FOR 
PRELIMINARY INQUIRY BEFORE 

THE INQUIRY MAGISTRATE

INQUIRY MAGISTRATE

ORDER FOR DIVERSION 
(Based on best interest 

of the Child)

FAILURE TO COMPLY

WARRANT 
OF ARREST

WRITTEN NOTICE 
TO APPEAR 

BEFORE COURT

COURT (TO EXPLAIN REASONS FOR 
FAILURE AND ALSO GET FURTHER ORDERS) 
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FURTHER DETENTION
48 HOURS

REFER MATTER TO 
PROSECUTOR 

FOR CHARGES TO 
BE INSTITUTED

S 114(2)

MATTER NOT REFERRED 
TO CHILDREN’S COURT

CLOSE INQUIRY S 114(5)
S 111(2)(a)-(b)

WHERE CHILD 
CANNOT BE RELEASED
 TO PARENT/GUARDIAN

REMAND TO A PLACE 
OF SAFETY OR SECURE 

CARE FACILITY
S 114(4)

REMAND APPEARANCE 
AFTER EVERY 14 DAYS

S 115(6)(a)

RELEASE CHILD 
& ALTERNATIVE 

INTERVENTION BY 
SOCIAL WORKER

 BE APPLIED

RELEASE CHILD 
FROM CUSTODY

CHILDREN’S COURT ( TRIAL
 TO BE FINALISED AS 

SPEEDILY AS POSSIBLE
S 115(6)(c)



²Child not to be charged until 
 finalization of the inquiry 
² Prosecutor enters the matter
  on the roll of the children’s court
² Prosecutor formally puts 
 charge on the child

S 105

JURISDICTION

BAIL S130

CHILDREN’S COURT HIGH COURT

REMAND S 131(4)

TRIAL S 134

May:
²Release child to own 

recognizance
²Sureties
²Refuse bail and record 

reason for refusal

²Court of first instance (S 95 
CPE Act) 

²Appellate and review court 
where bail was refused by 
the Children’s Court.

As period not exceedding 3 
months S 115(6)

²A trial of child may proceed without a parent where all efforts to  
locate the parent have been exhausted and further delay will be 
prejudicial to the best interest of the child.

²Child is charged with an offence under the schedule and the 
sentence referred to under S 153 is likely to be imposed and is in 
the best interest of the child. 

S 130(2)
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CHILD IN NEED OF REHABILITATION
S 38 - 40

VICTIM

CHIEF/POLICE OFFICER/
SOCIAL WORKER ORDER 
CHILD TO BE REMOVED

 TO PLACE OF SAFETY  S 39

CHILD MAKE 
APPEARANCE 

IN COURT WITHIN 
48 HOURS

IF NOT POSSIBLE FOR CHILD TO 
MAKE APPEARANCE IN COURT,
CHILD TO BE KEPT IN PLACE OF 
SAFETY FOR A PERIOD NOT 
EXCEEDING 7 DAYS PENDING 
APPEARANCE IN COURT. S 39(3)

COURT

TEMPORAL ORDER
Pending filing of inquiry report by 
the social worker within 1 month

S 40(2)

FINAL ORDER

If not satisfied, 
child taken 
to parent or 
guardian S39(5)

See Section attached
on the next page

Process continues
on the next page
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Place child in the care
of a person whether a relative
or not who is willing and 
consideredby the children’s 
court fit and proper to care 
for the child

If satisfied, kept in safe
place but not exceeding 
3 years, subject to 
extension depending on
the circumstances and 
further with or without 
conditions

Place child under 
supervision of social
 worker for a period 
not exceeding 3 years.

Order parent/guardian/ of the 
child to enter into binding 
agreement with or without 
sureties for a period not 
exceeding 3 years with conditions
 as the court thinks fit for the 
proper care and guardianship 
of the child. 

FINAL ORDER

38. A child is in need of rehabilitation if there is reasonable cause to 
believe that the child -

(a) is being induced to perform any sexual act, or is in any physical or 
social environment which may lead to the performance of such 
act;

(b) lives in or frequents any brothel or place of assignation; 
(c)  is habitually in the company or under the control of brothel- 

keepers or procurers or persons employed or directly interested 
in the business carried on in brothels or in connection with 
prostitution; or 

(d) is a victim of sexual violence or labour exploitation or is denied 
access to education; or 

(e) is a habitual substance abuser.

17



CHILD IN NEED OF URGENT PROTECTION 
S 41

VICTIM

APPLICATION MADE TO THE 
SOCIAL WELFARE, CHIEF, OR 
POLICE OFFICER FOR PLACE 
OF SAFETY S 41(2)

SOCIAL WORKER AT PLACE 
OF SAFETY (ADMISSION
PENDING FILING OF A FULL
REPORT WITHIN 48 HOURS)

SOCIAL WORKER TO INFORM 
THE COURT OF SUCH ADMISSION
AND/OR DEPARTURES

41.  (1) A child is in need of urgent protection if there is   
reasonable cause to believe that- 

(a) that child is being threatened or intimidated for purposes  of 
prostitution or for purposes of having sexual intercourse with 
another or for any immoral purpose;

(b) the child is being forced to marry;
(c)  the child is pregnant and suicidal or rejected by the family due 

to this condition;
(d) the child is subjected to hazardous conditions of labour;
(e) the child is forced to undergo cultural or spiritual rituals; 
(f)  the child is compelled to leave school; or
(g) the child is confined or detained by another person in 

contravention of this Act.

See Section 
attached below
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CHILD IN NEED OF CARE AND PROTECTION
S 23

ANY PERSON/CHILD 
MAY APPLY TO CHIEF/

POLICE OFFICER/SOCIAL
WORKER FOR ADMISSION

TO PLACE OF SAFETY

CHIEF/POLICE OFFICER/ SOCIAL
WORKER/ ANY MEMBER OF THE 
COMMUNITY MAY TAKE CHILD TO

PLACE OF SAFETY

NOTIFY 
PARENT 

NOTIFY SOCIAL
 WORKER

MEDICAL OFFICER 
S 26

PLACE OF SAFETY
S 24

CHILDREN’S COURT
S 25

Order person who 
has care of child 
to take child to 
Medical Officer

Failure by the above
within 48 hours; Chief
/Police Officer/Social 

Worker would take child
 to temporary care.

COURT ORDER
S 37

Within 48 Hours of 
completion of examination/

treatment/discharge

Within 
48 Hours
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23. (1) A child is in need of care and protection if -

 

(a) a child has been or there is risk that the child will be physically, 

psychologically or emotionally injured or sexually abused by the 

parent or guardian or a member of the extended family or any other 

person;

(b) the child has been or there is risk that the child will be physically 

injured or emotionally injured or sexually abused and the parent or 

guardian or any other person, knowing of such injury or abuse or 

risk, has not protected or is unlikely to protect the child from such 

injury or abuse;

©  the parent or guardian of the child is unfit, or has neglected, or is 

unable, to exercise proper supervision and control over the child 

and the child is falling into bad association;

(d) the parent or guardian of the child has neglected or is unwilling to 

provide for the child's adequate care, food, clothing and shelter, 

education and health;

(e) the child - 

(i)  has no parent or guardian; or

(ii)  has been abandoned by the parent(s) or guardian(s) and after 

reasonable inquiries the parent(s) or guardian(s) cannot be found, 

and no other suitable person is willing and able to care for the child;       

(f)  the child needs to be examined, investigated or treated -

(i)  for the purpose of restoring or preserving the child's health; and

(ii)  the parent or guardian neglects or refuses to have the child so 

examined, investigated or treated;

(g) the child behaves in a manner that is, or is likely to be, harmful to 

himself or to any other person and the parent or guardian is unable 

or unwilling to take necessary measures to remedy the situation or 

the remedial measures taken by the parent or guardian fail and as 
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  result the child cannot be controlled by his parent or guardian;

(h) there is such a conflict between the child and the parent or 

guardian, or between the parent or guardian, that family 

relationships are seriously disrupted, thereby causing the child 

emotional injury;

(i)  the child is in the custody of a person who has been convicted of 

physically assaulting or committing a sexual offence in connection 

with that child;

(j)  the child frequents the company of any immoral or vicious person, 

or is living in circumstances calculated to cause or induce his 

seduction, corruption or prostitution;

(k)  the child is caused to be on any street, premises or place for the 

purpose of - 

(i)  begging or receiving alms, whether or not there is any
   pretence of singing, playing, performing or offering anything for 

sale and as a result the child becomes a habitual beggar;
(ii)  carrying out illegal hawking, illegal lotteries, gambling or other 

illegal activities detrimental to the health and welfare or retard the 
educational advancement of the child.

(l)  the child is affected or infected by HIV/AIDS and other life 
threatening conditions; 

(m) the child cannot be controlled by his parent (s) or guardian or the 
person in whose custody he is; and

(n) the child is below the age of fifteen years and is engaged in regular 
economic activity detrimental to his health, educational 
advancement and development. 
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JURISDICTION
(CHILDREN’S COURT)

WHO MAY MAKE 
APPLICATION

PARENTAGE S197 

LOCUS STANDI
²Child
²Parent of child   
²Social worker
²Chief

²Parents

²Family member

²Any other person

²Will by parent of 
child

²Order of Children's 
Court

²Family
²Master of the High 

court
² Chief

²Before child is born

²Within 3 years after death of 

either parent of child

²Before child is 18 years 

special leave of court where 

child is above age

WHEN CAN AN APPLICATION 
BE MOVED 

² Importance of child being 
with the mother

²Age of child
²Preferable for child to be 

with parents except if rights 
are abused by parents

²Views of the child
²Desirable to keep siblings 

together
²Need for continuity in the 

care of child
²Any other matter Children's 

Court may consider 
irrelevant.

²Non-custodial parent to 
have access to child S 201

CONSIDERATION BY COURT 

EVIDENCE OF 
PARENTAGE

CUSTODY & ACCESS 
S 200

GUARDIANSHIP S 203

²Medical tests
²Appropriate 

order

EVIDENCE

See attached 
Section 198 (a)-(e)

on page 24

Continues
on next page Side A

Continues on the 
next page side B
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EVIDENCE(CONT’D) 

²Refusal by the 
parent to submit to 
medical test

²Public knowledge of 
parentage

²Any other matter the 
court may consider 
relevantperson

WHEN GUARDIAN IS TO BE 
APPOINTED S 203 (2)
²Where one of the parents is 

deceased
²Where a father of a child born out of 

wedlock has acquired parental 
responsibility for the child

²Where the parents of the child are 
no-longer living together.

NB: A GUARDISAN appointed in 
terms of the act need not be a Swazi 
citizen S 203 (4)
A guardian may be appointed in 
respect of the person, estate of the 
child or both S 203(5)

P O W E R S  O F  G U A R D I A N 
APPOINTED BY MASTER OF THE 
HIGH COURT IN RESPECT OF 
THE ESTATE OF THE CHILD: 
S 203 (6)
²To administer the estate of 

the child, to recover and 
invest the property of the 
child in his own name for the 
benefit of the child

²To safeguard the estate from 
loss and damage

²To produce any account or 
inventory in respect of the 
child's estate when required 
by the children's court.

GUARDIANSHIP REVOCATION 
S 207
A recent appointment revokes an 
earlier appointment unless the 
purpose of the latter appointment 
is to appoint an addit ional 
guardian.

EXTENSION OF GUARDIANSHIP 
S 208
²Guardianship terminates when 

child attains the age of eighteen 
years but can be extended by the 
C h i l d r e n ' s  C o u r t  w h e r e 
exceptional circumstances exist.

DISPUTES BETWEEN 
GUARDIANS S 209
²Any of the guardians 

may app ly  to  the 
Children's Court for its 
direction 

OFFENCES S 210
²N e g l e c t i n g  t o  r e c o v e r  o r 

safeguard, misplacing any asset 
forming part of the estate, 
subjecting the estate to loss or 
damage for its direction 

Side BSide A
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Evidence of parentage.

198.The following shall be considered by a Children's Court as   
evidence of parentage -

(a) the name of the parent entered in the register of births;

(b) performance of customary ceremony by the father of the child;

(c) refusal by the parent to submit to medical test;

(d) public knowledge of parentage; and

(e) any other matter that the Children's Court may consider relevant.

24



MAINTENANCE OF CHILDREN 
S 212 - 230

25

JURISDICTION 
CHILDREN’S COURT 

S213

MAINTENANCE
²Food 
²Clothing
²Health  
²Life
²Education
²Reasonable 

Shelter for Child - 
S 212

DUTY TO MAINTAIN
²Parent
²Any other person 

legally liable -
  S 212

WHO MAY APPLY
²Child 
²Parent of a Child
²Guardian of child
²Relatives of Child
²Chief 
²Social worker
²Any other person 

- S 213

CONSIDERATION
²Source of income/wealth of parents 
² Impairment of earning person legally 

liable to maintain
²Financial responsibility of person to 

maintain other children
²Cost of living in area where child resists
²Rights of child
 S 214
Court may request social inquiry report on 
maintenance before order is made. S 215

Continues on the next page
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ORDER
²medical expenses of child
²Periodic allowance for maintenance
²Payment of reasonable sum for education
²periodic payments or lump sum - 

emoluments, property or debts may be 
attached.

²Arrears of maintenance
S 216

DURATION OF ORDER
²Expire when child attains 18 years or dies before 

that age.
²Lapse before the age of 18 if child is gainfully 

employed. S 218
²Continue above 18 if child in secondary 

education or training S 219(1)

FAILURE TO COMPLY WITH ORDER
²Execution against property.
²Attachment of Emoluments
²Attachment of any debts

 S 221

APPLY TO COURT 
(Attach copy of Maintenance & Affidavit of money due)
²Authorisation of warrant of execution (refer to S 222).

²Order of attachment of emoluments (refer to S 223 -224)
²Order of attachment of debts (refer S 225)

Order unsatisfied for 10 
days amount payable

Enforcement after 30 days of order
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Failure to pay maintenance 
is an offence

²First conviction - liable to pay
²Second conviction - liable to 

sentence to be determined by 
court. S 227

Liable to attached/ 
subject to execution

²Person
²Annuity 
²Graduity

²Other allowances 
S 221(6)

Continues from 
previous page
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CHILDREN’S PROTECTION GUIDE

FOR CRIMINAL JUSTICE 

PRACTITIONERS

Let’s unite for children

ESWATINI

POLICE

“quaerimus iustitia omnibus”“quaerimus iustitia omnibus”
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